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STATEMENT

In P)12, the (irand Trunk Pacitic Railway Com-

pany sent out specifications and invited bids for the

construction of a proposed terminal at Prince Ru-

pert. British Columbia. The site selected was a

deep bay, ringed with hills, the harbor of a town

(Prince Rupert), which the Railway intended de-

veloping as its terminus although its line was not

yet built. The program proposed included a large

dock system, power house, machine shop, boiler and

blacksmith shop combined, cold storage shed, a large

ship shed of peculiar design, and a dry dock in three

sections floating on pontoons.
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"Keferriiig to your conversation Avith our

Mr. Overinire and the Avriter relative to youi* i

contract covering* erection feature for the Grand

Trunk Pacific lUiildings at Prince Eupert,

B. C, it is understood that we used your fij^ures <

in connection with our proposal on this work,

and consequently you will receive the order forv

doing this erection."

''As to the deliveries, wish to advise that i

our schedule contemplates commencing shij^ 1

ment from the plant in June and complete about

the middle of September, but we undoubtedly •

will have to figure about four to four and onfr
|

half months from the time material leaves tUl^

plant until it reaches Prince Rupert." ^

"Our formal contract with 3^ou for the erec- (

tion will be drawn up as soon as conditions i

permit."

( Defendant's Exhibit 2—Poole-Dean to Com- (

pany, November 7, 191.3.)

"It is our understanding Ave are to erect, i

rivet and paint two coats on main buildings fori

$18.00 per ton of 2000 pounds; on Avings of dry'

dock Ave are to erect, riA^et and caulk for $18,001

per ton of 2000 pounds, all material to be deliv-

ered to us on dock at building site."

(Defendant's Exhibit .*>—Company to Poole-

Dean, XoA^ember 11, 1913.)



"Your understanding is, in accordance witli

ours that: you are to haul, erect and rivet the

steel for the buildings, for Eighteen Dollars

($18.00) per net ton of 2000 pounds, which in-

cludes your furnishing and applying two coats

of paint, as per specifications ; also that you are

to haul, erect, rivet and caulk the steel Avork for

the wings of the dry dock, for Eighteen Dollars

($18.00) per net ton of 2000 pounds."

"All steel work to delivered to you on dock at

Prince Kupert, B. C."

All of these letters were Avritten and received

before Poole-Dean began to make any arrange-

ments to do any work.

It will be seen that these letters constitute : first,

a proposal by Poole-Dean, dated Xovember 10, 1912

;

second, a statement by the Company that Poole-

Dean would receiA^e the order, dated March 24, 1913

;

third, a recapitulation by Poole-Dean of the terms

of their contract, dated NoA^ember 7, 191?>; and

fourth, a confirmation bA^ the Company, dated No-

vember 11, 1913, of Poole-Dean's recapitulation.

There is no dispute as to the accuracy of these let-

ters, nor as to their contents.

About the 18th or 19th of November, 1913, Poole,

AA^ho had in the meantime receiA^ed the detail sheets

gOA'erning the erection Avork, in company Avith Dean,

took them ivp to Mr. OA^ermire's office and com-

plained that they shoAved more fabricating and
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asseinblin^ work to be done in the Held than lie hiid

anticipated. The following day Dean, then associ-

ated with l*oole in the management of l*oole-Dean,

left for l*rince linpert and work Avas begun by

Poole-Dean at the site upon Dean's arrival there.

Besides the complaints from Poole-Dean con-

cerning the degree to which the steel had been fabri-

cated before shipment, complaints w^ere made to the

Company from time to time of difficulties and delays

experienced owing to the congested condition of the

site and the consequent lack of storage space for

the steel. During September and October, 1914,

l*oole-Dean, claiming that the erecting work had

reached a point where it could not continue until

certain pontoons for the floating dry dock should

be delivered, shut down operations and shipped

away a number of workmen Avho had to be brought

back or replaced Avhen the Avork Avas resumed in

NoA^ember, 1914. Subsequently certain changes in

the Avork Avere ordered by the Raihvay's engineer,

Avhich necessitated the doing of extra Avork by Poole-

Dean during April, IMay, June, and JuIa", 1915. It is

undisputed that Poole-Dean from time to time billed

the Railway directly for the cost of this extra Avork,

and that these bills Avere approved by the Raihvay

and the amount thereof either paid to or credited

upon certain indebtedness OAved by Poole-Dean to

the Raihvay.

Claims Avere presented to the Company b}^ Poole-

Dean purporting to cover the cost of the fabricating

and assembling Avhich Poole-Dean asserted should



have been done in the shop, and other claims for

expenses alleged to have been incurred by Poole-

Dean owing to the lack of storage space and the

shut-down in 1914. Kefusal by the Company to

entertain these claims resulted in the present action,

in which Poole-Dean included a claim for the extra

work already credited by the Kaihvay.

The facts out of which arises the disagreement

between the parties are largely undisputed. There

is, as has been stated, no question as to Avhat Avork

Poole-Dean's contract with the Company called for

their doing. The Avork Avas comi)leted satisfac-

torily; the steel Avas deliAered b}^ the Company ac-

cordino- to agreement. It is admitted that the con-

gested condition of the building site Avas due solely

to the simultaneous carrjing on by the RailAA^ay of

other construction Avork in addition to that on Avhich

Poole-Dean AA^as engaged; the delay in furnishing

the pontoons is also admitted to haAc been solely

the fault of the KailAvay, Avhich was building them,

as, under its oavu specifications, it Avas to furnish

them itself; and it is not denied that Poole-Dean

receiA^ed credit from the EailAvay for the extra Avork.

The underlying grounds of the dispute, Avhen re-

duced to their loAvest terms, iuAohe, therefore, the

folloAving questions

:

1. Was any agreement made by Mr. OA'^ermire

for the Company, not contained in the letters consti-

tuting the Avritten contract betAveen Poole-Dean and

the Company, as to the degree to Avhich the steel



would be fabricated and assembled for the build-

iugs other than the dry dock before deliA'ery to

Poole-Dean; and, if so, what was this agreement

and was it violated by the Company?

2. Is the Company liable for the Railway's

failure to deliver pontoons at any time, or for the

consequent damages and expenses Avhich resulted

therefrom?

.'>. Is the Company liable for the congested con-

dition of the docks and building site and the conse-

quent lack of space for storing the steel?

L Is the Company liable for the cost of the

extra work ordered by the Railwa};, billed by Poole-

Dean to the Raihvay, and credited by the Railway to

Poole-Dean?

SPECIFICATIONS OF ERROR

Assignments of error are found on pages 36 to 53

of the transcrijit. We shall take these up in order.

I.

A letter dated November 10, 1915, from Poole-

Dean to the Compan}^ marked Plaintiff's Exhibit

"I" is found in the transcript on page 75. This

letter refers to a telephone conversation regarding

the charge for rehandling the dry dock material and

explains that the cost of handling and sorting

this material was due to the crowded condition of

the dock. It further states that in making its

proposal Poole-Dean estimated cost of handling and
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sorting- at 90 cents a ton, aggregating $2213.10 and

showing the additional cost over estimate of

$3210.22, billing to the Company $2459.00 of this

expense and absorbing the remainder, $757.22. The

'specific objection made to this evidence was that it

allowed the plaintiff to base the excess cost upon

its estimate made prior to the letting of the con-

tract. It is also open to the objection that it ap-

pears from this letter that the handling and sort-

ing of the material was a part of the duty of Poole-

Dean, as is shown by the contract in writing, and

therefore it tends to contradict the written contract.

II.

The second error is predicated upon the intro-

duction in evidence of Plaintiff's Exhibit '*L,'' a

letter from the Company to Poole-Dean dated De-

cember 2, 1913. This letter Avas Avritten by C. W.
Steele as contracting agent. The substance of the

letter Avas to authorize Poole-Dean to receive mate-

rial and states that extra charges on this account

should be arranged between Poole-Dean and O^'er-

mire. This material Avas not material for the dry

docks. Furthermore, the letter relates only to the

receipt of material from the ship's tackles, not to

handling and sorting. There Avas no claim in the

complaint for any damages on this account, and

therefore this letter did not concern any of the

issues.
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TIT.

I

The third si:>ecificatioii of error relates to the <

question propounded to C O. Dean (transcript, t

page 114). This question was directed to the esti- i

mate made by Poole-Dean of the cost of handling i

the steel, assuming that there Avas sufficient space '

on the dock. The objection was that the question

was not material, as it could make no difference •

what such estimate Avas. The answer of the witness

was that the estimate Avas 90 cents a ton proA'iding
,

he had plenty of space.

1\ I
The next assignment of error is directed to the i

question propounded to the Avitness Charles O. Dean,

also directed to this estimate, and the AAdtness an-

SAvered that 90 cents Avas a reasonable price and ;

that there Avas a i)rofit in it at 90 cents a ton pro-

A'ided they had space; that it cost about $1.38 extra '

per ton to moA^e the steel because of the congested

condition of the yards, and that is hoAv he computed .

the amount at $2459.00. This evidence is clearly in .

conflict Avith the contract and it Avas also based I

upon the estimate of the cost made by Poole-Dean <

at the time it submitted its bid.

Y.

The plaintiff had offered in ev-idence certain let-

ters Avritten by OA'ermire to Stratton, Exhibits "S,"

"T," 'ai," "Y," "W" and "X^^ (transcript, pages
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298 to 319), and was asked by the counsel for plain-

tiff liow lie explained the inconsistent terms in

these letters. This question was objected to upon

the ground that the letters and everything which

the witness had said concerning the same contained

merely representations made by the Raihvay engi-

neers but no agreement or promise in regard to

the site, and that the question Avould lead the jury

to believe that there was an agreement. In over-

ruling the objection the court stated that the jury

should he the judges as to what constituted the

agreement and ivoiild have to take into considera-

tion the correspondence hetiveen the parties in re-

gard to the matter and icJiat was said and done

hetiveen the pay^ties. While this question was objec-

tionable inasmuch as it indicates that there was

some agreement in regard to the site made between

the parties to the controA^ersy, Avhich Avas not the

fact, the chief error is that the court in passing

on the matter ruled that this correspondence, not

betAveen the parties but between OA^ermire and his

OAvn Company, and dated long after the contract Avas

made, Avas competent and should be taken into con-

sideration to determine Avhat constituted the agree-

ment, and that Avhat AA^as said and done betAveen the

parties as Avell as the AA^ritings should be taken into

consideration by the jury, and that the jury Avere to

be judges of AA^hat constituted the agreement, thus

submitting this question of laAV to the determina-

tion of the jury and submitting moreoA-^er, in order

to determine Avhat a contract Avas, matters Avhich
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occurred l)etA^'een the parties long after the contract

was made and while the contract was beins," i)er-

foi'nied.

I

f
The sixth assignment of error is the refusal of

the court to instruct the jur}^ to return a verdict

for the defendant. The contention of the Company

is that the contract is contained in the several let- S
ters beginning November IG, 1912, and ending with

letter of November 11, IDIII That the evidence on

the part of the plaintiff showed no breach on the

part of the defendant in this contract and there-

fore a verdict for the defendant should have been

directed.

yii.

Assignment YII is directed to the error of the

court in refusing to charge the jury to return a

verdict for the defendant upon the first cause of

action. This is based upon the same contention

made in regard to assignment of error YI, supra,

and it is unnecessary to repeat the same.

VIII.

Assignment of error A^III is directed to the

refusal of the court to instruct the jury to return

a verdict for the defendant upon the second cause

of action. The second cause of action was for al-

leged failure on the part of the Company to furnish

space for sorting and handling the steel for the drj^



(lock wings. The contract clearh^ specifies whose

duty it shoukl be to handle the steel, and nowhere

in the contract is an3^thing said in regard to space

being furnished by the defendant. The parties

clearl}^ understood that the steel should be deliv-

ered on the dock. The defendant, therefore, is en-

titled to a directed charge upon this cause of action.

IX.

The third alleged breach of contract and cause

of action is really the same as the second alleged

breach and cause of action containing only another

element of damage for the same alleged breach. The

failure to direct a verdict upon this therefore is

open to the same criticism as assignment numbered

VIII.

X.

Assignment X is based upon tlie refusal of the

court to direct a verdict for defendant upon the

fourth alleged breach of contract. The breach in

this case is claimed to be due to delays in furnish-

ing the pontoons, an obligation resting not upon the

defendant but upon the Railway. There was no

evidence shoAving any obligation upon the defend-

ant to furnish the pontoons. Indeed the plaintiff

shows that he understood from the specifications

themselves that the pontoons Avere to be furnished

by the Raihvay. The contract does not provide that

the defendants should furnish pontoons. We there-
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fore submit that upon this cause of action the de-

fendant Avas entitled to a directed verdict.

XI.

Assignment XI is directed to the refusal of the

court to give the following instruction (transcript,

pages 11-12) :

"This controvers}^ grows out of an agree-

ment betAveen defendant and the Graiid Trunk

Pacific Railway in Avhich defendant agreed to

furnish all structural steel for the erection of

certain buildings for said Raihvay at Prince

Rupert, British Columbia, and to erect said

steel all according to certain plans and specifi-

cations in writing. These plans and specifica-

tions thereb}^ became a part of the defendant's

contract. The defendant reserved the right to

sublet the erection of the steel and did sublet

this part of its contract to the plaintiff. There-

by the contract between the plaintiff and de-

fendant became in all respects subject to the

plans and specifications according to which the

original contract between the defendant and the

Raihvay Company Avas awarded, and the plain-

tiff is conclusively presumed to knoAV and is

bound b}^ everything contained in the plans and

specifications Avhich relate to the erection of the

steel."

A part of this charge Avas given by the court

(transcript, pages i>()0-361), but in its charge the

I
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court stated that the defendant was to "fabricate

the steel on the ground as it came from the mill''

and to erect the steel into the buildings. Under the

contract the defendant Avas not to fabricate the

steel on the ground as it came from the mill. It was

to fabricate the steel and to erect the same into the

buildings.

XII.

The twelfth assignment of error is directed to

the refusal to give the charge found on pages 42 to

44 of the transcript, as follows

:

''There are four distinct causes of action

joined by plaintitf in this case (although live

are stated in the complaint), growing out of

four alleged breaches of contract on the part of

defendant. First (numbered I in the com-

plaint) plaintiff alleges that defendant agreed

to deliver the steel completely fabricated, but

failed to do so, and later agreed to have plain-

tiff charge defendant for the necessary fabrica-

tion, but failed to pay such charge. This al-

leged breach of the contract set forth in the

first cause of action does rehite to the steel de-

livered for the dry dock. It is admitted that

the steel for the dry dock was fabricated ac-

cording to the contract. This first cause of

action, therefore, in which plaintiff claims dam-

ages in the sum of $33o0.()9 is limited to the fab-

rication of the steel for the foundry, cold

storage, blacksmith, boiler and machine shop
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Iniildiiig- and the ship shed. The second alleged

breach of contract is set forth in the complaint

in the two canses of action numbered therein

II and III. These two causes of action should

be considered together, as they are claims for

damages for alleged delays on the part of the

defendant in furnishing pontoons for the dry

dock upon which the steel was to be erected.

For these alleged delays plaintiff claims dam-

ages in the sum of $212').r)4 as the rental value

of its plant for the period extending from Sep-

tember 1, 1914, to November 4, 1914, and also

claims damages in the sum of $918.00 for

moneys which it claims it was compelled to

expend in paying transportation for employees

to and from A^ancouver, B. C. There is no

claim that the steel for all the buildings, except

the dry dock, was not furnished in time. The

next alleged breach of the contract contained

in the cause of action numbered lY in the com-

plaint is that the defendant agreed to furnish

storage space for the steel for the dry dock,

but failed to do so. This cause of action, there-

fore, is limited to the steel for the dry dock and

it is admitted that the plaintiff' has no com-

plaint for lack of space furnished for the steel

for all other buildings. The cause of action

numbered Y in the complaint is based not upon

the original contract but upon the new con-

tract not covered by the original contract at

all. In this the plaintiff claims that the de- I
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fendant ordered some work done, wliicli the

plaintiff did; that this Avork amonnted to the

snm of $400.70 and that the defendant has re-

fused to pay for the same.''

We submit that this charge states clearly what

were the issues between the parties. A part of this

charge was given in its OAvn language to the court

but nowhere does the court point out in its charge

that the plaintiff' had no complaint of lack of space

for the steel for au}^ building except the dry dock,

and nowhere does the court define the issues to the

XIII.

The thirteenth assignment of error relates to the

refusal to give the folloAving charge (transcript,

pages 44-45) :

'There is no question betAveen the parties

that the pontoons upon Avhich the dry dock

Avere to be erected should be furnished bA"

the Grand Trunk Pacific Railway and not

by the defendant, and the defendant OAved

to the plaintiff* no duty to furnish such pon-

toons at any particular time, but onh^ Avhen

the same Avere furnished to it, the defend-

ant, by the Grand Trunk Pacific Raihvay. The

evidence shoAvs, Avithout contradiction, that any

delay in furnishing the pontoons Avas not due

to the defendant but to the Grand Trunk Pacific

Raihvay Company. I therefore charge you that
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the plaintiff caiiiiot recover for the alleged de-

\^ys in furnishing the pontoons and your ver-

dict upon the second and third causes of action

must, therefore, be for the defendant."

This charge clearly defines one of the issues pre-

sented by the pleadings and Ave contended that it

Avas the duty of the court to construe and tell the

jury Avhat Avas the contract, and also that it AA^as the

duty of the court to direct the jury that inasmuch

as the pontoons Avere not to be furnished by the

defendant the plaintiff could not recoA-ev anything

on account of the failure of the defendant to fur-

nish the same.

XIV.

The fourteenth assignment of error is directed

to the refusal of the court to give the folloAving in-

struction (transcript, page 45) :

"In regard to the fabrication of the steel

for the buildings other than the dry dock, I

charge you that the parties did agree that the

steel for these buildings should be fabricated

by the defendant at the shops; that is to say,

should be assembled and riA^eted together at

the shops to the same extent to Avhich similar

steel for similar AA^ork AA^hen transported b}^

ship is ordinarily or usually fabricated; that

is to sa}", usually assembled and riveted. This

is a question of fact to be determined by you
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upon the evidence submitted. The burden of

proof upon this question is upon the phiiutilf."

The contract being in writing it was necessary for

jthe court to charge the juiy what was the contract,

rut the court having ruled that the contract was not

ill in writing it then became the dut}" of the court

to charge the jury in regard to what was meant by

ithe terms fabrication at the shops, or, in order to

)ring the matter within the terms of the contract,

o direct the jury what was meant by structural

Isteel or steel for the buildings and dry dock.

XV.

Assignment of error XV is directed to the charge

irequested and refused found on page 46 of the tran-

script, as folloAvs

:

"A letter from the plaintiff to the defendant

dated November 7, 1913, and the answer to the

I

same dated November 11, 1913, both of which

are in evidence, define the extent to Avhicli the

steel should be fabricated, assembled and riv-

eted. I charge joii, therefore, that it was the

dut}" of the defendant to fabricate, assemble

and rivet steel to the same extent to Avhich sim-

ilar steel for use in similar buildings is usually

fabricated, assembled and riveted Avhen the

same is to be transported b}" ship for export.

Whether the steel was so fabricated, assembled

and riveted is a question of fact which you Avill

determine from the evidence. You will under-
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stand, however, tliat tliere is no (question ho-

tweeu the parties that the steel for the dry

dock was fabricated, assembled and riveted in i

all respects as required by the contract between i

the parties."

We submit that this charge should have been

given not onh^ because of the fact the contract was

in writing but also because there Avas no claim that

the steel for the dry dock was not fabricated, as-

sembled and riveted in all respects as agreed.

XYI.

Assignment XYI is based upon the refusal of the •

court to give the jury the folloAving instruction

(transcript, pages 4()-47) :

"The contract between the parties provides

that the steel shall be delivered on the dock.

It does not provide that any space should be

furnished b}^ the defendant for storing, assort-

;

ing, or handling the steel. The plaintiff was'

under the contract to receive steel on the dock

and to do all things necessary after it was re-

ceived to erect the building according to the

plans and specifications. This included the

handling and assorting of the steel wherever
«|

necessary. I charge you, therefore, that there? !

was no obligation on the part of the defendant

to furnish space for this purpose and that .you:

will, therefore, find a verdict for the defendant

upon the fourth cause of action."



21

There was no question that the steel under the

contract Avas to be delivered on the dock. There Avas

no question that the contract provided that Poole-

Dean should haul, erect and rivet the steel. It

therefore Avas the duty of the court to charge the

jury in regard to the obligation of the plaintiff in

this particuhir and to haAe directed a A'erdict for

the defendant as requested.

XVII.

Assignment of error X^^II is directed to the

refusal of the court to giA^e the foUoAving charge

(transcript, pages 47-48) :

"The fourth cause of action, as I haA^e stated,

groAvs out of a neAv and independent contract.

It is admitted that the plaintiff' did the Avork

and that the value of this Avork Avas $400.70.

It is contended on the part of the defendant

that the orders to do this Avork Avere issued by

the Grand Trunk Pacific Kaihvay and Avere

merely transmitted by the defendant to the

plaintiff. If you find from the evidence that

this Avork Avas ordered by the Grand Trunk

Pacifi.c RailAvay and the orders merely trans-

mitted to the plaintiff' by the defendant, then

the defendant Avill not be liable to plaintiff for

the value of this Avork. This is a question of

fact to be determined by you from the eAidence

and the burden of proAing that the AA^ork Avas

performed for the defendant is upon the plain-

tiff."
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The Company thinks that there is no (juestion in

regard to this matter. The extra Avork was not

covered In' any contract betAveen the phiintiff and

the defendant. The Avork Avas ontside of the Com-

pany's contract Avith the RaihA^ay Company. l*oole-

Dean Company had assumed to do all the Avork of

erecting and it had been understood that this part

of the Avork the^ Company should sublet. Therefore

in so far as this extra Avork is concerned Poole-

Dean Company did this AAork not for the Company

but for the RailAA ay.

XYIII.

Assignment of error XVIII is directed to the

refusal to gi\e the charge found on pages 18 and 49

of the transcript, as folloAA^s:

'*In regard to the extra aa ork for Avliich the

plaintiff claims $400.70, the defendant alleges

in its ansT^'er that plaintiff presented a claim

for this Avork in said sum to the Grand Trunk

Pacific Raihvay Company, that the claim AAas

alloAved bA" the Grand Trunk Pacific Raihvay

CompauA' and that the defendant Avas indebted

to the Grand Trunk Pacific Raihvay Company
in a sum exceeding $400.70 and the amount of

this bill Avas alloAved to the plaintiff as a credit

upon its indebtedness to the Grand Trunk Pa-

cific Raihvay Company. If you find from the

eAideuce that the plaintiff did present a claim

for this sum to the Grand Trunk Pacific Rail-

f
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way Compaii}^ and this claim was allowed, that

at the time that it Avas allowed the plaintiff

was indebted to the Grand Trunk Pacific Rail-

way Company in a sum exceeding $400.70 and

that this sum was allowed to the plaintiff as a

credit upon such indebtedness, then I charge

you that the plaintiff has received compensa-

tion for this extra Avork in this sum and that it

cannot recoA^er from the defendant."

What we have said in regard to assignment XVII
applies Avith equal force to assignment XVIII. In

addition to this there Avas no controA^ersy really

that the plaintiff' did present a claim for this sum

to the RailAva}?^ Company; that the claim Avas al-

loAved; that at the time it Avas allowed the plaintiff

Avas indebted to the Raihvay Company in a sum
exceeding the amount of this claim and that the

amount of this claim Avas allowed as a credit upon

such indebtedness.

XIX.

Assignment of error XIX is directed to the

refusal to charge (transcript, pages 49 and 50),

Avhich requested charge is as folloAvs

:

"You are instructed that it Avas the duty of

the Railway, and not of defendant, to furnish

pontoons for the dry dock Avings, and that plain-

tiff Avas not bound to begin erection Avork on

said Avings until three pontoons had been fur-

nished plaintiff by the Raihvay. You are also
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instructed that plaintiff was bound to do all its

Avork upon said wings under the direct super-

vision of the Railwaj^ and was bound to carry

out the instructions of the Railway" concerning-

such work. Defendant had no right to give in-

structions or to exercise supervision over such

Avork except as and when acting on behalf of

the Railwa3\ Therefore, if you find that plain-

tiff was delayed in erecting said Avings by lack

of sufficient pontoons, or if you find that plain-

tiff Avas instructed to begin erecting said Avings

before three i)ontoons had been furnished to

plaintiff, in either case your finding Avill not

shoAv au}^ breach of legal dut}^ on the irdvt of

defendant, and your A'erdict upon the second

alleged breach of contract and cause of action

must be for defendant."

The court did instruct the jury (transcript, pages

.'>(]0-oGl) that plans and specifications Avere to

control the operation of the Avork of Poole-Dean

as Avell as the Avork of the Company. The specifica-

tions Avere in evidence and in Avriting and it Avas

therefore the duty of the court to instruct the jury

in regard to that part of these specifications AA^hich

Avere binding upon Poole-Dean. There is no contro-

A^ersy that the obligation Avas upon the Raihvay to

furnish the pontoons and that the delay AA^as caused

by this failure on the part of the Raihvay. There-

fore it Avould seem that the instruction requested

should haAe been giA^en.

i

I
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XX.

The twentieth assigiiuieiit of error is in the

charge of the court found on pages 50 to 52 of the

transcript, which is as follows

:

''Xow, to these three causes of action, the

second, third, and fourth, the defendant inter-

poses a defense to this effect : That 'said speci-

fications provided, and said contract between

plaintiff" and defendant was made with the ex-

press understanding, that the construction oper-

ations on said main buildings and wing of

dry dock should at all times be under the full

control and management of the Grand Trunk

Pacific Railway and its officers and agents/

And it is further alleged that, 'It was mutu-

ally understood and agreed by and between

plaintiff' and defendant at the times said con-

tract between plaintiff' and defendant Avas en-

tered into, and said contract between plaintiff'

and defendant was made with the express un-

derstanding, that the pontoons for the wing

of the dry dock should be furnished and pro-

vided by Grand Trunk I^acific Raihvay and not

by defendant, and said pontoons are the pon-

toons mentioned in plaintiff's said amended

complaint; and it was mutually understood and

agreed by and between plaintiff and defendant

at the time said contract between plaintiff' and

defendant was entered into, and said contract

between plaintiff' and defendant was made with
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the express iiiulerstandiiig, that space fo

storing, assorting, and handling said steel on

the dock of Grand Trunk Pacific Railway at

Prince Rnpert, British Cohimbia, shonld be fur-

nished and provided by Grand Trunk Pacific

Railwa}^, and not by defendant.'
.

"So the defense, then, to these three causes .

of action is based upon the alleged fact that

the plaintiff, and that it was so understood by

and betAveen the plaintiff and defendant, should

look to the Grand Trunk Pacific Railway Com-

pany for these rights and privileges, and that

it was not to look to the defendant company;

that is to say, that the plaintiff was to look to

the Grand Trunk Pacific Railway' Company for

the furnishing of this space that is complained

about, and for the time of the beginning of the

Avork, and for the other things that are alleged

in these three causes of action, and not to the

defendant company. This, of course, is based

upon the fact that the Grand Trunk Pacific w

Raihva}' Company Avas making these improA^e-

ments, and that the contract of the defendant

company Avas made Avith the Grand Trunk Pa-

cific Raihvay Company to furnish the materials

and to erect the steel in the buildings. And I

might say this, in this relation, hoAveA'er : That

if it had been the defendant company Avho Avas

erecting this steel into the buildings, it might

be inquired AA'hether or not it Avas not the duty

of the Grand Truidv Pacific RaihAay Company

f



27

to fiiriiisli adequate space for liandliug the

steel. If that was the case, then the iiiquiiy

may be extended—a sub-contract having been

let to the plaintiff compan}^ to erect this steel

and i3ut it into the buildings, whether or not the

defendant company did not assume the obliga-

tion that would have rested upon the Grand

Trunk Pacific Railway Company in the first

instance of providing adequate space for the

carrying on of the work in riveting this steel

and in i:>utting it into the buildings. I submit

that, gentlemen of the Jury, for your considera-

tion, along with the alleged contract and the

denials thereof, for determination as to Avhose

duty it was to furnish space—vhether or not

that was a duty devolving upon the defendant

comi^anj'^, or whether or not the plaintiff was

to look to the Railway Company alone for fur-

nishing that space, and not to the defendant.''

This charge recites the allegations of the answer

and then the court charges the jur}^ that it is foi-

its consideration to determine whose duty it Avas

to furnish the space and whether or not it was not

the duty of the defendant to furnish the i)ontoons

or whether or not the defendant did not assume

the obligation Avhich would haA'e rested upon the

Raihva}^ Compau}- in the first instance.
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ARGUMENT

Tin's action is based upon a contract or contracts

and therefore it will be necessary to first ascertain

wliat Avas the contract or contracts.

CONTRACT.

The contract was made between Otho Poole,

representative of the plaintilf, and C. C. Overmire,

representative of the defendant. It appears from

the testimony of Toole (transcrijDt, page 57) that

the matter Avas lirst taken up between himself and

Overmire in September, 1912; that Overmire called

him up to the office and told him that this job was

coming up up North and that they would have to go

to i<c((itlc to (fct plans to figure the joJ), and that

after they got to Seattle tJicij foutid tJiere tvere no

plans there and they iceiit on to Prinee Rupert to-

gether and got the plans there, Avent o\qv the thing

and discussed the whole matter, shipping site, etc.,

Avhile they Avere there (transcript, page 57). He
further testified that at Prince Rupert they saAv

Mr. Pillslmry, representatiAe of Mr. Donnelly, engi-

neer in charge of the AA^ork, and that OA-ermire asked

Pillslmry about space for handling material and

IMllsbury assured him that he Avould haAe all the

space that he needed. This testimony is confirmed

by OA'ermire (transcript, pages 2(>7 to 271). From
this eAidence it appears that the Grand Trunk

l*acific Raihvay prepared plans and specifications

and adA^ertised for bids for certain Avork to be done

at Prince Rupert including all the Avork the sub-
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ject-matter of this contract, except that portion

embraced nnder Cause of Action Xo. Y (extra

work). The Company, intending to l)id upon this"

Avork, wrote to Overmire, its agent in Portland, to

get in communication Avith some contractors and

ascertain at what price he could procure the erec-

tion of the steel for the buildings at Prince Kupert,

mentioned in the- complaint. Overmire turned to

Poole and they together Avent to Prince Kupert and

remained together until after theA^ returned to

Seattle, and during this time Poole-Dean made

A'erbally an offer to OA'ermire to do this Avork, Avhich

offer is the subject-matter of the contract afterAvard

entered into betAA^een the parties. This offer Avas

made before the Company made any bid or proposal

to the RailAvay and the offer bid by Poole-Dean to

0\^ermire Avas made a part of the bid of the Com-

panA% or included in the CompanA^'s bid to the

RailAvay CompanA\ The parties, therefore, mni)

he said to he joint contractors to the Rail-

ivaij, the one to fahricate and furnisJi tJte steel

and the other to erect tJie steel ivhen delivered upon

the ground. It Avas some time, of course, after this

Avhen the contract Avas aAvarded to the Company,

exactl^^ Avhen it Avas aAvarded is not shoAvn by the

record. MeauAvhile, hoAA^eA'^er, Poole-Dean AA^rote to

the Company a proposal in Avriting dated NoA^ember

10, 1912, Avhich proposal is Plaintiff's Exhibit '-A,"

found on transcript pages 55 and 50, and is as

folloAvs

:
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"Portland, Oregon, Xoveniber Sixteenth, 1912.

U. S. Steel Products Co.,

Selling- Building,

Portland, Ore.

Gentlemen

:

We propose to furnish all necessary labor

and equipment to erect, rivet and paint the

structural steel to be used in buildings and

smoke stack for the Grand Trunk Pacific Kail-

way at I*rince Rupert, B. C, for the sum of

EIGHTEEN ($18.00) DOLLARS per ton of

2000 pounds. Material to be delivered on docks

at building sites.

Your A'ery truly,

Poole-Dean Company,

OP/AAVH Per Otho Poole."

Poole testifies (transcript, page oG) that this

proposal was accepted verball} ; that Overmire told

him "if we get the job you will get it" and that he

kept in touch with Overmire right along after that,

and some time afterward Overmire said to him

:

"Well, we have got that job up Xorth." It does

appear that an acceptance of this proposal was

made by the Company in its letter, Plaintiff's Ex-

hibit "G" (transcript, pages 68-69), but in A'iew of

what occurred in 191') and prior to the time that

anything Avas done under the contract it is unim-

portant whether this proposition of Xoveniber 16,

1912. Avas or Avas not formally accepted. It appears

from the eAidence of Dean (transcript, page 115)

I
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that lie left Portland about the 19th or 20th of

November, 1913; that he obtained his employees in

Vancouver on his waj^ up (transcript, page 113) ;

that the shop detail plans were sent to their office

in Portland by the Company before he left Port-

land (transcript, page 109). It is shown by De-

fendant's Exhibit 2, a letter which Poole-Dean Avrote

and sent to the Company, that before anj^thing was

done in pursuance of this contract Poole-Dean Avrote

a letter (transcript, page 92) as follows:

"Portland, Oregon, XoA^ember 7th, 1913.

U. S. Steel Products Co., City.

Gentlemen

:

In looking through our files we find that we

have misplaced copies of our original proposals

on the main buildings and Avings of the dr}' dock

at Prince Rupert.

It is our understanding we are to erect, rivet

and paint two coats on main buildings for

$18.00 per ton of 2000 pounds ; on wings of dry

dock we are to erect, rivet and caulk for $18.00

per ton of 2000 pounds, all material to be deliv-

ered to us on dock at building site.

If the above is in accordance with your

understanding we Avill ask that you confirm

same at your earliest convenience in order that

our records may be complete. Thanking a^ou in

advance, we are

Yours very truly,

Poole-Dean Compam-,

OP/AWH Per Otho I»oole."



It is uncontradicted tliat on Xovenibcr 11, 11)K>,

Poole-Denn received from the Comi)am' a letter

(transcript, pages IK] and 04) as follows:

"Portland, Oregon, November 11, 11)11^.

Subject : Prince Knpert Buildings.

Messrs. Poole-Dean Co.,

Portland, Oregon.

Gentlemen

:

We have your letter of the 7th instant

which states that you haA^e misplaced copies

of your original proposal on the buildings and

Avings of the dry dock on the above subject.

Your understanding is, in accordance Avith

ours, that: you are to haul, erect and riAet the

steel for the buildings, for Eighteen Dollars

($18.00) per net ton of 2000 pounds, Avhich in-

cludes your furnishing and appljdng tAvo coats

of paint, as per specifications; also that you are

to haul, erect, riA^et and caulk the steel Avork

for the Avings of the dry dock, for Eighteen Dol-

lars ($18.00) per net ton of 2000 pounds.

All steel Avork to be delivered to you on dock

at T*rince Rupert, B. C.

Yery truly yours.

Bridge and Structural Department,

C. C. Oa ermire,

Contracting Manager

By Fraidv E. FeA^,

Contracting Agent.

F-C

Ca^ to W. H. Stratton.'
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These t^vo letters constitute a proposal and an

acceptance, and soon after these letters were ex-

changed between the parties Poole-Dean began to

make arrangements to carry out the contract. These

two letters constitute the contract between the par-

ties, the contract upon which every cause of action

is based except the cause of action for extra work,

amounting to $400.70.

The rule of law is that when a contract is re-

duced to writing no i)arol evidence can be offered

or received which shall contradict the writing, b\it

the law conclusively presumes that the writing con-

tains the contract. (17 (Vc, pages 59() and follow-

ing.) The rule goes even farther than this statement,

for it is uniformly held that where the written in-

strument is free from ambiguity and is in itself sus-

ceptible of a clear and sensible construction, parol

evidence is not admissible to explain its meaning or

to determine the construction of the writing. All

that is necessary to show in order to exclude parol

evidence of the contract is to show a complete Avrit-

ten contract between the parties, a writing of such

a nature as to show that it was intended to evidence

the agreement betAveen the parties with reference to

the subject-matter. It is not necessary that the

writing should be in one paper or in any particular

form ; indeed it is not necessary that the contract

should be reduced to writing before it is parth' per-

formed, for if reduced to writing after it has been

parti}' performed the parol agreement has been
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merged in the written one. This is not simply a rule

of evidence, it is a rule of law.

So in Pitcaim r. Hiss, 125 Fed. Kep. 110, the

Circuit Court of Apj)eals for the third circuit said:

"According to the modern and better View,

the rule Avhich prohibits the modification of a

Avritten contract by parol is a rule not of evi-

dence but of substantive law."

The parol evidence in the case cited Avas admit-

ted without objection, and based upon this evidence

instructions were requested b}^ the defendant.

These instructions Avere refused, the trial court

saying:

"The contract in suit having been l^educecl to

writing in the shape of Avritten propositions hy

the plaintiff and written acceptances by the de-

fendant, signed by the parties or their repre-

sentatives respectively, such written contracts

cannot be contradicted or Aaried bA^ evidence of

an oral agreement before or at the time of the

execution of the contracts."

It Avas claimed that inasmuch as the evidence Avas

before the jury Avithout objection it could not be

AvithdraAvn from their consideration, but the Circuit

Court of Appeals says, page 114:

"XotA\dthstanding its admission it AA^as still

for the court to declare Avhat as a matter of laAv
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was the contract between the parties, whether

it Avas to be coiiiiued to that which was ex-

pressed in the writings or coukl be extended to

the A'erbal assurances alleged to haA^e been gi^-en

outside of them."

' It Avas the duty of the court, therefore, to con-

r^true these seA^eral papers and declare from this

construction of these seA^eral papers Avhat Avas the

I contract betAveen the parties and this the court

i:'Ould not submit to the jury for its determination.

[t Avill be noted from Defendant's Exhibit 2 that

f :he object of this letter Avas to "confirm the under-

standing Avhich Poole-Dean had (of the contract

J )etAveen it and the Company) in order that its rec-

ords might be complete." In other Avords, Poole-

Dean stated its proposition as it understood it and

ji'equested the Company to confirm its understand-

ing. The Company on XoA'ember 11, 1914, b}' De-

fendant's Exhibit 3 (transcript, pp. 93-94) does con-

firm this, and it Avas after the receipt of this letter

and Avithout any objection to it, that Poole-Dean en-

tered upon the execution of this contract. In the

ofi"er of Xovember 16, 1912 (Plaintiff's Exhibit "A''),

Poole-Dean proposed to furnish all necessary labor

and equipment to erect, riAct and paint the struc-

tural steel to be used in buildings and smoke stack

for the Grand Trunk Pacific Kaihvay at Prince

Rupert for $18.00 per ton of 2000 pounds, material

to be deliA'ered at the building sites. In their con-

firmatory letter of XoA^ember 7, 1913, Poole-Dean
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do not say stcci, and instead of the word hnildhifis

speak of main buildings and particularly mentioned I

dry dock, material to be delivered on dock at build-

ing site, and tliis is confirmed particularly by the

Company. The onl}- difference between the accep

ance and the proposal and confirmation is, that th

acceptance more particularly defines the work to be
||

(^^

done, combining the original proposal and confirma- \
j^

tory proposal and more particularity states the place

of delivery.

Appellant submits that under the law no parol

evidence could be introduced which would tend to

vary or contradict these writings. The only paroLB

evidence which could be introduced Avould be for the

purpose of explaining the terms used in the con-

tract. For example, it admits that parol evidenceJ|

was proper to define the term hiiildinfjs unless the

term 'buildings was defined in some other Avriting

referred to in the contract. The appellant contends

that the term hnildings is defined in the specifica-

tions, and that the specifications are made a part of

this contract.

These Avritings define the place where the steel

is to be delivered as the dock at Prince Rupert,

B. C. The evidence shows that there Avas only one

dock at Prince Rupert, B. C, and shoAvs that the

material Avas deliA^ered on this dock. Tn this there

is no controversA'. It is possible that the term stcrl

for the buildings (the term striicfiiral steel is used

in Exhibit "A," transcript, page 55) might be sus-

ceptible of explanation by parol eA'idence, but this
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specifications.

The four exhibits, "A" (transcript, page 55),

"G" (transcript, page G8), 2 (transcript, page 92)

and 3 (transcript, page 93) clearh^ define what each

party undertook to do. Under these papers the

Company agreed to deliver the steel for the build-

ings on the dock at Prince Eupert, B. C. It did not

undertake to do an3^thing more. It is contended

tliat the steel was to be delivered completely fabri-

cated; but the contract does not so provide. In the

absence of anj^ i^rovision in the contract as to the

degree of fabrication the presumption Avill be that

the term steel or structuraJ steel should be con-

strued or taken to mean that the steel should be of

such dimensions as the plans and specifications pro-

vide. It is conceded that it was fabricated to this

extent and to a greater extent, in that many of

the parts were riveted. The Company also was to

pay for the work which Poole-Dean agreed to do,

$18.00 per ton of 2000 pounds.

Turning now to the obligation on the part of

Poole-Dean in proposal Exhibit "A" (transcript,

page 55) Poole-Dean offered to furnish all neces-

sary labor and equipment to erect, rivet and paint

the structural steel to be used in buildings and

smoke stack. Exhibit "G" does not state anything

in regard to this matter. Not content with the situ-

ation, with what Poole termed a verbal acceptance

of the proposal of November 10, 1912, Poole wrote

the letter of NoA^ember 7, 1913 (transcript, page
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92). The object of writing this letter is stated in

the letter itself and his nnderstanding of the con-

tract which he claimed Avas then in force is set

forth in this letter. In this letter he mentions the

main bnildings and Avings of the dry dock at Prince

Knpert. In this letter he states that "we are to

erect, rlrct and paint two coats on main bnildings

:;< * * Qii Avings of drj^ dock Ave are to erect, rii-et

and canlk -'' ''' -^ all material to he delivered to us

on dock at building site." Therefore Poole-Dean

contemplated that it should do the riveting. Their

proposal so states and the letter asking a confirma-

tion of this proposal again so states. As the mate-

rial Avas to be deliA^ered on the dock it is clear that

from the time of its deliA^ery on the dock AA^hateA^er

AA'Rs required in order to put it in the buildings

according to the i)lans and specifications AA^as to be

done by Poole-Dean, so that taking this proposal

by its four corners it is plain that if material came

of the dimensions called for by the plans and speci-

fications and Avas duly deliA^ered the Company fully

complied Avith its contract. The acceptance makes

this eA^en more certain. It provides that Poole-Dean

is to "haul, erect and rivet the steel for the build-

ings, including furnishing and applying tAvo coats

of paint as per specifications," also to ^'haul, erect,

rivet and caulk the steel Avork for the Avings of the

dry dock." There is no ambiguity in regard to Avhat

there Avas to be done, and therefore no parol evi-

dence Avas proper and the question as to AA^hat Avas

the contract sued on Avas a question for the court

%

\
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and not for the jury. In this connection note that

in the complaint (paragra^^h III, page G, again

paragraph III, page 9, again paragraph III, page

11, again paragraph III, page 13) Poole-Dean al-

leged but one contract, the contract made, as stated,

about September, 1912. Xo modification of this

contract was alleged. It is this contract which it is

seeking to enforce and this contract, prior to doing

anything in pursuance thereof, Poole-Dean Com-

pany insisted should be reduced to writing and

signed by the parties, and this was done.

Therefore the appellant insists that it was error

on the part of the trial court in refusing to con-

strue the contract and in refusing to charge the

jury as to what Avas the contract betAveen the par-

ties. This error is inherent in the refusal of the

court to giA-^e the charge or instruction presented

on page 41 of the transcript numbered XI. It is

inherent also in the refusal to giA'^e the charge found

on pages 12 to 41 of the transcript and numbered

XII. It is also inherent in the refusal to giA^e the

charge requested by the appellant and numbered

XIII in the assignments of error, transcript, page

44. It also is inherent in the charge requested by

the appellant and found on pages 45 and 40 of the

transcript, assignment of error XV. It applies Avith

equal force to the charge requested and refused

found on pages 4G and 47, assignment of error num-

bered X^'I. It is also iuA'olA^ed in the charge re-

quested and refused found on pages 49 and 50 of

the transcript, assignment of error numbered XIX.
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The same error taints the charge given by the coiiit

found on pages 50 to 52 of the transcrii:>t and num-

bered assignment of error XX. The attention of the

court was more particularly directed again to this

matter by the application of the defendant for in-

structed verdicts, assignments of error VI, VII,

VIII, IX and X. This is particularly true in regard

to assignment of error VIII wherein the court re-

fused to charge the jury to return a verdict for the

defendant upon the second cause of action, and in

assignment of error luimbered IX wherein the court

refused to instruct the iiwy to return a verdict for

the defendant upon the third alleged l)reach of con-

tract and cause of action, and also in the refusal

of the court to charge the jury to return a verdict

for the defendant upon the fourth alleged breach

of contract and cause of action, assignment of error

X. Cause of action II alleges a breach on the part

of the defendant of the contract in failing to fur-

nish space for assorting and assembling the steel.

Under the proposal or proposals and acceptance it

is clear that Poole-Dean was to take the steel on

the dock and that it was to do everything which was

necessary from the time the steel was delivered

upon the dock until the steel Avas erected in place

according to the plans and specifications. It Avas to

haul, erect and rivet. There is no complaint that

the steel Avas not delivered upon the dock and there

AA^as no obligation contained in the contract that

the Company Avas to secure space on the dock for

assorting and assembling the steel. It is not claimed
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that tlie contract was modified after it was made.

A proposal in writing even by telegram and an

acceptance in writing even by telegram constitnte

a written contract, and parties are conclusiA^ely pre-

sumed when once they have reduced their contract

to writing to include in the writing all of the con-

tract. Citation of authority upon this proposition

might be made but we deem it unnecessary, as the

proposition is practically elementar}^ and as the

Circuit Court of Appeals has said in the case of

Piicairn v. Hiss, supra, this is not a rule of evidence

but a rule of substantive law. Whatever v\'as said

between the parties before or at the time the con-

tract was so reduced to writing is conclusively

merged in the Avritten contract. Whatever Avas said

between the parties after the written contract was

executed can only be used for the purpose of show-

ing a modification of the contract, and this is not

pleaded or claimed. Again, the third cause of action

is for an alleged breach of the contract in that it is

claimed that the defendant should not order the

plaintiff to begin work on the job until the plaintiff

could, when starting, continuously keep at vcork

until the completion of the job. There is not one

single syllable in the proposal and acceptance Avhich

constitutes the Avritten contract between the parties

which tends to show that am^ agreement of this

character was made, ajid if it was talked of before

the contract was entered into or at the time that

the contract was entered into as alleged (transcript,

page 9) it was not made a part of the contract and
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therefore it must be conclusivel}^ presumed was iK

a part of the contract. In so far as the third cause!

of action is concerned, this also is based upon the

same alleged breach and the contract is alleged iuj

practical!}^ the same language (transcript, page

11).

The fourth cause of action is also based upon the

same alleged contract on behalf of the Company not

to order the plaintiff to begin AAork, etc., and the

same reasoning, therefore, will apply with equal

force to the error contained in assignment of error,

numbered X wherein the court refused to direct a

verdict for the defendant upon the fourth alleged

breach of contract and cause of action.

We submit that this also applies to assignment

of error numbered A"II, but possibh^ it is not so

clear in regard to this assignment. The defendant

requested a directed A^erdict upon the first cause of

action. This cause of action Avas based upon a

claim that the steel Avas not completely fabricated.

It may be that parol eA'idence Avas properly admit-

ted to show in Avhat condition as to fabrication the

steel should be Avhen deliA ered. This Avas the A'iew

of the trial court. We haAe said that the joarties

to this controA^ersy occupied as betAveen themselves

the position of quasi-joint contractors inasmuch as

the bid Avhich the Company made to the Railway in-

cluded furnishing the materials and doing the Avork

Avhich the Company itself Avas to do, and also fur-

nishing materials and doing the Avork Avliich Poole-

Dean Avas to do and that the compensation Avhen
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paid b}^ the Railway Comx^aii}' was to be diviclecl in

such manner that Poole-Dean should receive $18.00

per ton for its part of the materials furnished and

work done, and the Railway" Company the balance

for materials furnished and work done b}^ it. The

plans and specifications were referred to in the cor-

respondence between the parties and are confessedly

applicable to the contract betAveen the Raihvay

and the Company. This was recognized by the trial

court in its charge (transcript, page 3()0), and this

also was recognized as applicable to what is termed

the sub-contract or the contract between the parties

to this controA'ersy in the further charge of the

court on the same and following page. Possibly,

therefore, what is meant by structural steel or steel

for the buildings contemplated by this contract may
be the subject-matter of inquir}'' by parol evidence.

It was admitted practically by the defendants that

the term steel {sfruetural steel) as used in this

contract means that the steel would be fabricated

and shipped in the manner customary for this class

of work, considering the manner or the means

adopted for its transportation. Poole in his let-

ter of September 11, 1914 (transcript, pages 90-91)

claims that this bill for $3330.69 was for work done

in the field which it was customary to have done

in the shop. In the same letter he states that Avhen

he made his proposal he Avas advised by Mr. Qyer-

mire that the material Avould be fabricated and

shipi^ed in the manner customary for this class of

work, and he claims that it is customary to ship
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material" of this character mostly riveted together.

What he terms field assembling or riveting he claims

is ordinarily done in the shoi:>s. The answer of the "Y

defendant alleges (transcript, page 20) that the

understanding was that the steel shonld be deliv-

ered by Avater transportation and shonld be deliv-

ered as completeh^ fabricated as it Avas the defend-

ant's cnstoni to ship by water transportation sim-

ilar steel for similar work, and that the steel was

fabricated to this extent. Possibly, therefore, under

the issues made by the pleadings parol evidence as

to the degree of fabrication of steel intended for

work of this character may have been proper, and

therefore it may be that the court was Avarranted

in not directing a verdict for the defendant upon

this cause of action.

But this, Avhile possibly true as to the first cause

of action, cannot be claimed to be true as to the

second, third or fourth causes of action, for the sec-

ond cause of action is based upon the alleged breach ma

of a parol contract which if made is conclusively

presumed to ha^^e been included in the Avritten con-

tract, and the third cause of action in like manner

is based upon a like claim, and so with the fourth

cause of action. Upon this alleged contract no parol

evidence Avas admissible. In this connection it seem-

ingly is claimed, and upon this claim some reliance

seems to haAe been placed b.y the trial court, that

these matters Avere discussed betAveen OAermire and

Poole after Poole-Dean entered upon the contract,

and that these matters Avere discussed betAveen these
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parties at and before the contract was reduced to

writing. Poole claims that he told Overmire that

he would hold his compau}^ responsible for these

damages. He alleges in his complaint that Over-

mire agreed that the Company would paj^ it, but

that is not the contract upon which he is suing, and

if these statements Avere made the}^ cannot affect

the rights of the parties. As said in the case of

Pitcairn r. Hiss, supra, what passed between these

parties should be "regarded as mere assurances of

the intention and abilit}^ to please, much as the

salesman commends without warranting the excel-

lence of his wares."

THE PLEADINGS.

In this connection your Honors' attention is

called to the issues presented by the pleadings.

From the amended complaint (transcript, pages 5

and following, paragraph III) it is seen that the

first cause of action is based upon the contract

under which Poole-Dean agrees to furnish the labor

and equipment and to erect, rivet and i^aint the

.structurar steel to be used in the machine shop,

])oiler shop, power house and other buildings of the

Grand Trunk Pacific at Prince Eupert, B. C., such

steel to be delivered by the Co)U])any upon the

premises of the Grand Trunk Pacific at Prince

-Rupert, B. C. It is further alleged that the steel

should be delivered completelj^ fabricated at the

factory, and that if extra work Avas necessary other

than the erection of the steel the plaintiff Avould be
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allowed a reasonable amount lor such extra Avork.

It will be noted that nothing is said in the pro-

IDOsal and acceptance as to the extent to which the

steel should be fabricated, and nothing is said in

regard to extra work or to payment for such extra

work. In the first cause of action Poole-Dean does

not complain that the steel was not delivered where

it should be under the contract; does not complain

of any delays, but only complains of extra Avork

required to erect the steel because the steel was

not. as it claims, completely fabricated. But this

complaint does not apph^ to the steel for the dry

dock, but to the steel for the machine shop, boiler

shoi), cold storage building, power house and

foundry building (paragTaph YI, p. 7). The ques-

tion before the court then was not Avhether the

steel AA^as deliA^ered Avhen and AA^here it should be

deliA'ered, but AA^hether Avhen deliA^ered it Avas in the

form in Avhich it should haAe been deliAered, and

tJtis question is confined entirely to the steel for these

biiihlings, cold storage, ship shed, blacksmith,

machine and boiler shop, poAA^er house and foundry

building, and has nottiing to do toith the stjeel for the

dry doclc, Avhich it is admitted Avas deliA^ered com-

pletelA^ fabricated.

The second cause of action (transcript, pages

8 and folloAving) is for damages for delaA^s due to

the fact that the pontoons for the dry dock Avere

not deliA'ered at the time that the AA^ork upon the

other buildings Avas completed. It is admitted that

f
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the steel ivas delivered in time. It is claimed tliat

it Avas understood and agreed that tlie plaintiff

should not be ordered to begin Avork on the job

until such time as plaintiff could, when starting

the building, continuously keep at work until the

completion of the job, and that defendant Avould

reimburse the plaintiff for any delays if there were

any delays. Turning to the proposal and accept-

ance, it will be seen that there is no mention made

of delays, no mention made of the time Avhen Poole-

Dean should be ordered to go to Avork, no provision

in regard to furnishing the pontoons, and nothing

indeed which bears at all upon this cause of action.

This cause of action is based entirely upon delays

resulting from the failure of the Grand Trunk

Pacific to furnish the pontoons at the time Avhen

Poole-Dean expected them to be furnished. It is

admitted by Mr. Poole (transcript, page 101) that

"the otily deluy for ivhieh he sought to recorer was

the delay in huilding the dry dock'- and, on page 85,

that he ^^understood that tJte Railway were to huild

the pontoons themselves'' and not the Company, and

that the Railway and not the Company Avas to

furnish the pontoons for the dry dock and, on page

87, that he ''found out about the pontoons hy e-r-

amining the specificationsJ' The proposal and ac-

ceptance do not state anything about the pontoons

but do refer to the specifications. The specifica-

tions proAide that the pontoons should be furnished

by the Raihvay, not by the Company. The pro-

posal and acceptance do not contain auA^thing in
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regard to when tlie work was to be begun and when

completed. TJiis is (jorerucd J)ij the specifications.

The proposal and acceptance contain no provision

for delay's caused by the failure of the Eailway to

do its part of the work, and the Railway, it is Con-

ceded, had to build the foundations for all the build-

ings before the erection of the steel could begin,

and had to build the pontoons for the dry dock

before the steel Avings of the dry dock could l)P

erected. Nokc of fJicsc ohlif/ations i'cstcd upon thr

Company,—iJtcij were all ohiif/afions of fJie RaiJ-

icay.

The third cause of action (transcript, pages 10

and following) is not really a separate cause of

action at all. It is really a part of the second cause

of action, mereh^ another element of damage. In

the so-called second cause of action the damages

are for the enforced idleness of the i)h^^it. In the

so-called third cause of action the damages are for

the transportation of men to aiul from A^ancouver,

men whom I*oole-Dean had provided for the pur-

l)ose of doing the work on the wings of the dry dock,

but the cause of being unable to emplo}^ these men

is identical with the cause of the idleness of the

plant. These two causes of action, Avhich are really

one, have nothing whatever to do with any of the

buildings, but relate only to the dry dock. The

breach which caused the delay was the breach on

the part of the Raihvay Company. That this was

an obligation of the Railway Company and not of
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the defendant company is sliown by tlie specifica-

tions.

Tlie fourth cause of action is for the expense

of assorting and liandlinfj ihe stmctural steel for

the dry dock, not for the other buildings. It is

claimed in this cause of action that the Compau}^

shouhl furnish Poole-Dean with adequate space for

the purpose of assorting and liandling tlie struc-

tural steel when it was unloaded on the dock of

the Grand Trunk Pacific Company (transcript, page

14). The alleged breach on the part of the Com-

pany is that it failed to proyide such adequate

space for this purpose. The proposal and accept-

ance provide where the steel shall be delivered, but

make no mention of space. It is conceded that the

steel was delivered at the place agreed on.

The fifth cause of action is for extra work. This,

therefore, does not rest upon the contract in writing

at all and will be discussed by itself.

The specifications do not state when the work

should begin. There was no written contract be-

tween the Company and the Railway. The specifi-

cations, however, do request bidders to state the

time required for the fabrication and deli^er^^ of

the material at Prince Rupert, the time required to

erect the wings on the first section of three pon-

toons, the time required to erect the wings on the

second section of six pontoons and the time re-

(luired to erect the wings on the third section of
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three pontoons (transcript, page 210). Tlie specifi-

cations also request similar information in regard

to the ship building shed, the i30wer station and

other buildings. Attention is also called to the pro-

visions of the specifications (transcript, pages

224-5), which requires the contractor (Poole-Dean

Company in this case) to have at all times sufficient

number of men on the work who shall act promptly

in conjunction with the Avorkmen of all of the con-

tractors in order that there may be no delay in the

erection and completion of the work, and to the

provision on pages 205-6 in regard to the time when

the wings of the dry dock should be erected.

THE EYIDEXCE.

We are of the opinion that Avhat Ave haA^e said in

regard to the contract is reall}^ a sufficient pre-

sentation of the issues in this case, but under the

rules of the court Ave deem it our duty to more par-

ticularlA" ajDply the eAddence to the issues, keeping

in mind alAA^aA^s the contract betAA^een the parties.

In this matter AA^e shall discuss the seA^eral causes

of action in their order, but shall not attempt to

reproduce at length the eA^dence contained in the

record.

CAUSE OF ACTIOX Xo. I.

The first cause of action is based upon the theory

that the contract betAveen the parties required the

Company to deliAcr the steel completely" fabricated,

and the contention is that the steel Avas not so fabri-
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cated inasmucli as niaii}^ parts which Poole-Deaii ex-

pected to 1)6 riveted together came "knocked down."

The allegation of the complaint is (transcript, page

7) that the understanding was that the steel for

the buildings should be delivered completely fabri-

cated, and that if extra work was necessary other

than for the erection of said steel, plaintiff would

be allowed a reasonable amount for such extra

work. This allegation is in conflict with the terms

of the A\ ritten contract inasmuch as the written con-

tract required Poole-Dean not only to erect but also

to haiil and rivet the steel (Defendant's Exhibits

2 and '>, transcript, pages 92 and 93). This leads

us to consider Defendant's Exhibit 1, the subject-

matter of assignment of error I (transcript, page

:>7). This exhibit (transcript, pages 90-91) is a

letter from Poole-Dean to the Company dated Sep-

tember 11, 1914, in which l*oole-Dean forwards bills

lor extra field work amounting to $3o30.()9, due

(as stated) to being compelled to perform work

in the field which it is customar}^ to have done in

the shop. In this letter Poole-Dean claims that when

it made its proposal it was advised b}^ Overmire

that all the ''material would be fabricated and

shipped in the manner customary for this class of

work," not that the steel should come or be deliv-

ered completely fabricated. It is not claimed in

this letter that Overmire promised that the steel

should be completely fabricated. The clear intent

of this letter is that Overmire represented that the

material would be fabricated and shipped in the
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luaiiiier customary for this class of Avork. Poole-

Deau, therefore, must either rely upon the contract

alleged in the complaint, that the steel should be

delivered completely fabricated, or it nmst rely

upon the representations made by Overmire, that

the material would be fabricated in the manner

customary for this class of work. Under the allega-

tions of the complaint this letter would be incom-

petent as it does not tend to sustain the allegations

of the complaint but tends to contradict such allega-

tions. In this letter Poole-Dean says, "our proposal

Avas to erect, r'h'ct and paint this Avork, which pro-

posal AA^as accepted by you." There AA'as no men-

tion of any field assembling or riA^eting Avhich is

ordinarily done in the shops. This confirms the

vieAv Avhich Ave took of this contract, and the Avord

''rivcf clearly must have some significance. The

Avord ''erect''' doubtless Avould embrace such con-

struction as Avas necessary to put the materials to-

gether substantially and in the maimer proA'ided

by the plans and specifications. To erect a stone

building, for example, Avould certaiidA^ include the

use of mortar or cement, as the specifications might

])rovide for holding the stone in place, and the

Avord "erect" Avould unquestionably include the

riveting Avhich the specifications shoAved Avas neces-

sary to hold the parts of the building together. The

Avord ''rivet,'' therefore, has some other significance

in this connection, and the only significance Avhicli

could be giA^en to it is that it meant that AvhateA^er

the specifications slioAved Avas necessarj^ in the Avay

i
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be noted, furthermore, that in this same letter there

is no pretense that OA^ermire agreed that he Avould

pay for this. The claim is that Poole-Dean stated

that it Avould do the Avorh, keep accurate charge

of it and bill the Company for it as soon as it Avas

completed.

Assignments of error VI and VII also relate to

this cause of action, though VI relates to all of the

causes of action. Assignment of error XII also re-

lates to this cause of action as Avell as to the other

causes of action. Assignment of error XI^" re-

lates entirelA' to this cause of action aiul so does

assignment of error X^". The Compain^ contended

upon the trial that the steel Avas fabricated in the

manner in Avhich such steel is ordinarily fabricated

for Avork of this character Avhen shii)ment is made

by Avater. It contended that this AA'as all that Mr.

OA^ermire said to Poole in regard to the matter,

and it contends that inasmuch as the District Court

refused to construe the Avritings passing betAveen

the parties (Exhibits ""A," 1, 2 and .'>) and to charge^

the jury that these papers comprised the entire

contract the court should haA-e submitted to the

jury not onh^ the Company's construction of the

contract but also the Compam^'s contention as to

the extent to Avhich the steel should be fabricated,

and that all the eA'idence in regard to a promise on

the i3art of the Compam^ made by OAermire that

the steel should be completely fabricated Avas in-
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competent as in confiict with the written terms of

the contract set forth in the letters of Poole-Dean

itself. We have said that there nmy be some ques-

tion in regard to the meaning of the terms "struc-

tural steel"' and ''steel," and that j^ossibly parol

evidence might have been used to show Avhat these

terms meant, and in connection therewith this let-

ter might have been introduced. AVe do not belieA'e

this is the hnv, but as the ruling of the court in

regard to the written contract was upon the trial

in the District Court the law of the case the de-

fendant had a right to shoAv Avhat Avas meant by

these terms. In this connection "your Honors' atten-

tion is called to the charge of the court (transcript,

pages 361-2) AA^herein, after reading to the letter

of November 7, 1913, and the letter of November

11, 1913, Exhibits 2 and 3 (transcript, pages 92 and

93), the court states that "these letters are a part

of the contract but do not include the AA^hole con-

tract Avhich it is alleged the parties entered into

betAA^een themseh-es. If the court should so con-

clude it Avould be the duty of the court to construe

the contract and not for you." Xoav these letters

clearly are complete in so far as they go and they

shoAv AAhat the "proposals" AA^ere, AA^hat the "under-

standing" Avas, and they therefore must be con-

strued to include the entire contract, but if they

do not they certainly shoAv that Poole-Dean Avas to

erect and rivet the material and that the material

Avas to be deliAered to Poole-Dean on the dock at the

building site.
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CAUSES OF ACTIOX Xo. II and Xo. III.

The second cause of action alleges the same con-

tract which the first cause of action alleges. The

difference is that in the first cause of action the

allegation is that the steel shall be delivered com-

pletely fabricated and in the second cause of action

that it was understood and agreed that the defend-

ant would not order plaintiff' to begin work on the

job until such time as the plaintiff could, when

starting the building, continuously keep at the

work until the completion of the job, and that in

the event there Avere any delays in said work the

defendant would reimburse the plaintiff for such

delays. This second cause of action is for damages

for the enforced idleness of the equipment of Poole-

Dean owing to delaj^s caused b}" the failure of the

Eailwa}^ to furnish the pontoons.

In the third cause of action the complaint states

exactly the same contract, and the only difference is

that the damages claimed are for monej^s expended

in railway expenses and wages of men returned to

A^ancouver and back to the Avork.

It Avill be seen that Exhibits 2 and 3 say nothing

in regard to this matter. It is admitted by Poole-

Dean (transcript, page 100) that the only delay

Avas the delaA^ in building the drj^ dock. It is admit-

ted by him that he learned that the Raihvay should

furnish the pontoons from the specifications (tran-

script, page 87) and, on page 88, thai he heard the
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Avlieii the Avork shall be commenced or when it shall

be completed. The specifications (transcript, pages

20r)-()) do provide that the time of the erection of

the material for the dry dock (and these two causes

of action relate o\\\y to the dry dock) is to com-

mence when the three first pontoons ha^e been de-

livered, that the additional three pontoons will be

delivered after the erection of the Avings on the

first three pontoons has been completed, and so on,

and declare particularly that the pontoons Avill be

turned over by the pontoon contractors. We haA^e

said that the instrument. Exhibit 2, Avas intended

to shoAv Avhat Avas Poole-Dean's proposal and Avhat

Avas Poole-Dean's understanding, and Avas intended

to state all of the iDroposal made by Poole-Dean

on the main buildings and the Avings of the dry dock

and all of its understanding Avith the Company

regarding Avhat it Avas to do upon these buildings,

and that the purpose of this letter Avas ''to have its

understanding confirmed so that Poole-Dean's rec-

ords might be complete.'' In like manner the an-

SAver of the Company on November 11th refers to

the letter of the 7th and confirms the understand-

ing of Poole-Dean in regard thereto. It Avould

seem, therefore, that there can be no question that

these tAvo instruments contained all of the under-

standing had betAveen the parties in regard to this

Avork, and there is no question that the proposal

Avas intended to shoAv all that Poole-Dean AA^ere to

do and to indicate all that the Company Avas to do
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error relating to this matter are numbered V (tran-

script, page .-JS), VI (transcript, page 39), VIII

and IX (transcript, page 40) and XII (transcript,

page 42), XIII (transcript, page 44), XV (tran-

script, page 45), XIX (transcript, i)age 49) and

XX (transcript, page 50). In connection with this

matter vour Honors' attention is called to Ex-

hibit "'G'' (transcript, page 08) wherein the Com-

pany advises Poole-Dean when shipments would

probably be made and when completed and when

the material Avould probably arrive, and to Plain-

tiff's Exhibit "H" (transcript, page 70) containing

like information and Avarning the plaintiff to "get

in touch Avith Mr. Pillsbury to ascertain the condi-

tion of the site and the anticipated progress," and

to Defendant's Exhil)it 4 (transcript, page 102),

and to Defendant's Exhibit 5 (transcript, page

10:]), and Defendant's Exhibit (> (transcript, page

105), and to Plaintiff's Exhibit "M" (transcript,

page lOG). These instrtiments and the evidence

of Poole aboA^e referred to clearly show that Poole

understood that this Avork should not begin until

the RailAvay Company or the pontoon contractors

had complied Avith its or their part of the job and

furnished the pontoons in the AvaA^ called for by the

specifications. It Avill be also noticed that on the

10th of XoA^ember, 1915, according to Plaintiff's

Exhibit "I" (transcript, page 75) in Avhich Poole-

Dean makes complaint of the extra expense of

handling and rehandling the steel for the other
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buildings no complaint is made that there was any

unexpected delay in regard to furnishing the pon-

toons. On the contrary, seemingly Poole-Dean

claimed credit for "rushing the work upon the other

buildings so as to finish the same fiA^e Aveeks ahead

of time," thus, according to Poole's own statement,

anticipating the completion of the work upon the

other buildings and causing the very delay and

the very damages of which I*oole-l)ean now com-

plains. It must be borne in mind that the delays

complained of relate only to the dry dock. Five

weeks of this delay, according to Poole's own state-

ment, vras caused by himself in that he "employed

extra men to rush the job upon the other buildings

and finish those buildings five weeks ahead of time."

Here in the language of ?Jr. Poole himself and Avhen

he was in a complaining mood, he shows that more

than half of this alleged delay was caused by his

own unw^arranted action, and yet he seeks to hold

the defendant liable for the loss sustained by rea-

son thereof, and in this same letter in which he is

complaining of unfair treatment on the part of the

Company he does not even refer to any claim for

damages on account of this alleged delay. This

whole matter is evidently trumped up. Upon its

face it shows that more than half of the damage

was caused by the folly of Poole-Dean in rushing

to finish Avork five weeks before the time contem-

plated for the same.
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CAUSE OP^ ACTION No. lY.

This cause of action is based also upon the alleged

contract, stated in practically the same language

in which the contract is alleged in the preceding

causes of action. The damages are predicated upon

this contract, but the particular allegation upon

Avhich the same are based is that it was understood

and agreed that the defendant w^ould furnish the

plaintiff with adequate space for the purpose of

assorting and handling the structural steel when

it was unloaded on the dock of the Grand Trunk

Pacific Compau}^ (transcript, page 14). This cause

of action is covered by assignments I, II, III, TV,

Y, VI, IX, X, XII, XVI and XX. Assignment I

relates to Exhibit "I" (transcript, page 75). From
this exhibit it seems that in submitting a bid Poole-

Dean included in its estimate the estimated cost of

assorting and handling. Assignment II relates to

Exhibit "L" (transcript, page 82), but what refer-

ence this has to assorting and handling Ave have

failed to understand. There seems to have been

some question between the parties whether the mate-

rial should be received at the ship's tackles or

whether the term ''on the dock'' meant that the

materials should be landed on the dock and re-

ceived when landed. Tlierc is no question, hoivever,

dettvecK fJic parties that the material ivas delivered

(IS agreed, and if Poole-Dean Avas entitled to any

extra pay for receiving material at the ship's tackles

this unquestionably has been settled and adjusted
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between tlie parties. Assioiinient III relates to a

(question propounded to the witness Dean, in which

he was asked whether in snhmitting its bid Poole-

Dean did not include a charge for handling and

assorting the steel and if sowhat sum was included

in this estimate. Assignment IV also refers to this

estimate included in the proposal. If Poole-Dean

is entitled to anything on account of this item it is

not what he estimated it Avould cost but what was

the reasonable expense of the same. We shall not

dwell upon this question for it seems axiomatic

that if Poole-Dean was to haul and erect the steel

which Avas to be delivered to it on the dock then

Poole-Dean assumed every contingency Avhich was

incident to the hauling of the steel from the place

of delivery to the place where it should be erected

in the buildings. Yet the word 'iiauF' is used in the

acceptance of the proposal, or rather in the letter

confirming the understanding which I*oole-Dean had

of its own proposal and the place of deliverj^ is

particularly mentioned both in the letter of Poole-

Dean of November 7th and in the letter of confirma-

tion from the Company of Xovember 11th. Whether

these letters embrace the entire contract or not

these letters unquestionable^ do embrace the place

of the delivery of the steel and the hauling of the

steel, and this unquestionably must include the sort-

ting and handling of the steel. If anything was said

by Overmire it Avould only be a representation of

what he understood Avould be the conditions, but as

Poole Avas present at the time that all the repre-
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mentations were made and as he knew tlie repre-

sentations made by the Railway and knevr the

sources of Overmire's knoAvledge, he cannot predi-

cate any claim against the Company on this account.

CAUSE OF ACTIOX Xo. Y.

This cause of action rests upon a new contract

and the assignments of error relating to this mat-

ter are numbered ^"I, XII, XA^II and XA^III.

The only other cause of action is the matter of

$400.70, admitted to be for the work not contem-

plated by the contract between the parties. Tliis

Avas extra work not mentioned in the si^ecitications

or plans and for which the Railway receiving the

benefit must pay. It matters not whether the work

was done under the direction of the defendant or

under the direction of the Railway Company. It

was primaril}^ done under the direction of the Rail-

way and could not be done otherwise. This is con-

ceded. Poole-Dean Company undertook to hold the

defendant for these bills. The defendant claimed

that Poole-Dean Company should charge these sums

to the Railway. It is conceded that this work was

not embraced in the original contract. Poole testi-

fies (page 78) that he had an understanding with

OA^ermire that Avhen auA" AA'ork of this kind should

come up the plaintiff should go ahead and do it

and it should be threshed out afterAA^ards. That he

billed the defendant for this Avoi-k and afterAvard

agreed to bill this Avork to the Grand Trunk
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but in doing so would not release the defendant, but

when tlie defendant paid him he would turn the

money over to the defendant. Dean testifies (pages

127128) that this was extra work not called for

by the contract, that when this work was started

the defendant had no rei)resentatiye on the ground

and that the first of the worl^ done was done under

orders from I'illsburv and not under orders from

the defendant. PillsTmry in his deposition attaches

copies of the bills rendered to the Grand Trunk

Pacific Railway for this Avork. The bills show that

the Avork Avas done by Poole-Dean Companj^, con-

tractors, that the bill Avas for extra Avork and the

same Avas made out directly to the Grand Trunk

Pacific RailAA^aA\ He testifies (page 183) that they

Avere approAed and forAvarded by him to the Rail-

AA'ay for paA^ment, that it Avas ciistomarA' to pay esti-

mates for the Poole-Dean Company on account of

labor iiiA'olA'ed in extra AA'ork on bills in faAor of

I*oole-Dean, not of the defendant. The letter trans-

mitting these bills to Donnelly is also found at-

tached to the dei^osition of Pillsbury.

Defendant contends

:

1. That this Avork Avas done not for the defend-

ant but for the RaihAay and that the custom Av^hich

prevailed, as testified to by Mr. Pillsbury, clearly

shoAvs this fact as AA^ell as the bills themsehes AA^hich

Avere transmitted by Pillsbury.

2. That even if the defendant be liable to the
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plaintiff the Kaihvay Avas primarily liable either to

the i)laintiff or to the defendant.

?). That if the plaintiff, at the defendant's re-

(piest, billed this claim directly to the Kailway this

constituted an assignment to the plaintiff of all

defendant's claim against the Railway for this

Avork, and the acceptance of this claim b}^ the Rail-

Avay Avhen so presented by the plaintiff was an ac-

ceptance of the assignment.

4. That it is immaterial Avhether the plaintiff

agreed to release the defendant from this claim or

not, for if the defendant Avere liable it is admitted

that the RailAA^ay Company Avas liable originally to

the defendant for the same and the presentment

of the claim in the name of the plaintiff' to the Rail-

Avay, its acceptance and alloAvance b}^ the Raihvay

placed the plaintiff' in an}^ eA^ent in the position of

a pledgee or mortgagee of this claim, or as the

holder of this claim as collateral security, and the

l)laintiff' thereby incurred the obligation of using

due diligence to collect it.

5. That AA^hen the claim was alloAved by the

Eaihvay Company in faA^or of the plaintiff the Rail-

Avay Company thereby Avas discharged from any

liability therefor to the defendant.

G. That Avhen the RailAvay gave plaintiff credit

for the amount of this claim on the indebtedness

of the plaintiff to the RailAA^aA^, admitted to be in

excess of the amount of this claim, this action on
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the part of the Raihvay Company constituted a pay-

ment of the claim and the ai)plication of the pro-

ceeds thereof to the plaintiff's credit, so that the

l)laintiff has received so much money for this claim,

and by reason thereof the defendant is absolved

from anv liabilitv for the same.

AVhatever be the effect of these proceedings it

must be conceded that the presentation of the claim

to the Railwa}' Company by the plaintiff' in its own

jiame constituted a claim against the Railway Com-

])any for the amount. It must be conceded that

when the claim was allowed by the Railway Com-

pany the Railway Company thereby became in-

debted to the plaintiff' under any circumstances for

the amount of this claim. Especially is this true

as it appears from the evidence that claims of this

character were usually presented directly to the

Railway Company by the plaintiff. The allowance

of the claim, therefore, and the crediting of the

same upon the indebtedness of the plaintiff to the

Railway Company constituted a payment. Unques-

tionably the effect of these proceedings is to destroy

any claim Avhich the defendant might have against

the Raihvay Compan}^ for the amount of these bills,

and under such circumstances the plaintiff should

be compelled to give credit to the defendant for

such amount as so much money paid.
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The plaintiff in error respectfully submits tliat

there was error as alleged and that this cause

should be reversed.

Respectfully submitted,

TEAL, MINOR & WIXFREE,
ROGERS MAC YEAGH,

Attorneys for Plaintiff iii Error.




